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the competition suppressing organization is a definite agreement 
as to production and prices." 11 But there was a strong dissent by 
Justices Brandeis, Holmes and McKenna. The essence of the 
dissent was that there is "nothing in the Sherman Law which 
should limit freedom of discussion, even among traders." 12 

To some, the "Open Competition Plan" appears as but another 
piece of chicanery to avoid the prohibitions of the statute. The 
legislative and political view which aims to enforce the utmost 
freedom of competition is clearly in accord with the decision in 
the principal case. But co-operation is the tocsin of the new age. 
Almost every interest in the community has its local organization, 
and these local groups have combined into state, district, national 
and even international associations. The prime purpose of these 
organizations is to collect data and to co-operate for mutual benefit. 
Furthermore, government bureaus and boards of trade have been 
organized with the same general purpose. They furnish details 
of sales and current prices in daily transactions. So, in reference 
to the principal case, business men generally are apt to have little 
patience with legislation and a decision which so manifestly goes 
counter to the trend of our national commercial life. 

C. C. H. 

Sales: Potential Possession: Contract for the Sale of 
Future Crops — By the decision in Pratt-Low Preserving Co. v. 
Evans, 1 a question of considerable importance and interest, particu- 
larly in California, is presented. The defendant sold to plaintiff 
corporation and covenanted to cultivate and deliver, all the peaches 
to be grown on a particular piece of defendant's ground, from the 
years 1917-1928. The contract contained a clause to the effect 
that the covenants therein were to run with the land. In August, 
1919, the defendant sold the land and thereafter refused to perform 
the obligations of the contract, pleading that the covenant ran with 
the land and that he was thereby released. The Appellate Court 
held that the covenant was not of such a nature as to run with 
the land and so bind the purchaser. It also held that, notwith- 
standing the assignment, the defendant was liable for the breach 
of the contract. 



11 Supra, n. 1, p. 116. 

12 Supra, n. 1, p. 123. Mr. Justice Brandeis : "The evidence in this 
case, far from establishing an illegal restraint of trade, presents, in my 
opinion, an instance of commendable effort to make possible its intelligent 
conduct under competitive conditions." Mr. Justice Holmes : "But I should 
have supposed that the Sherman Act did not set itself against knowledge — 
did not aim at a transitory cheapness unprofitable to the community as a 
whole because not corresponding to the actual conditions of the country." 

1 (Dec. 21, 1921) 36 Cal. App. Dec. 1038 (rehearing denied Jan. 20, 1922), 
202 Pac. 241. 
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The conclusion reached the court, that the covenant did not 
run with the land, seems correct. The covenant in question obvi- 
ously does not fall within any of the classes of covenants men- 
tioned in Sections 1460-1468 of the Civil Code. Independently of 
these code - sections, the covenant would not satisfy the technical 
requirements of a covenant running with the land at law, because 
of the want of any sort of "privity of estate." It would not fall 
within the additional category of agreements enforcible by a court 
of equity, against a subsequent grantee of the land, since the 
original undertaking was not of such a character as to permit of 
equitable relief by injunction or specific performance. 

The further holding of the court that the defendant would not 
be relieved of liability, although the covenant did run with the land, 
seems unquestionably correct. The principle is well established 
that "the original covenantor remains liable, and may be sued 
upon the express covenants, even though they are covenants which 
run with the land and the land has been assigned." 2 To be sure, 
the cases generally cited in support of this rule are those where 
the relation of landlord and tenant existed between the covenanting 
parties; while most cases where the covenant involved was by an 
owner in fee, although recognizing the validity of the general rule 
as to the continuing liability notwithstanding assignment, reach a 
contrary result under the particular facts, on the basis of the 
presumable intention of the parties not to bind the covenantor in 
perpetuity regardless of assignment. 3 But in the present instance, 
inasmuch as the covenant was for a limited period only, there 
would seem to be no reason for departing from the general rule. 

But the question of the liability of the subsequent assignee of 
the land presents itself in another aspect. Under the doctrine of 
potential possession, as laid down in the leading case of Grantham 
v. Hawley, 4 crops of specified land and the young of specified 
animals, though neither the crops nor the young of the animals in 
question are in existence, can be sold, providing the seller owns 
the land or the animals from which the subject-matter of the sale 
is produced. Under the rule of this old case when the property 
bargained for comes into existence, the buyer's title to it is free 
from any defects arising since the bargain, even though an innocent 
third party may thereby be injured. 5 In England the whole doc- 
trine has been abolished by the Sale of Goods Act 6 and the 



2 15 Corpus Juris 1301. 

* Tiffany, "Real Property," 2nd Ed., Vol. 2, § 390. See also, Sexauer v. 
Wilson (1907), 136 Iowa 357, 113 N. W. 941, 14 L. R. A. (N. S.) 185; Bolles 
v. Pecos Irrig. Co. (1917). 23 N. Mex. 32, 167 Pac. 280. 

* (1616) Hob. 132, 89 Eng. Rep. R. 281. 

5 In Grantham v. Hawley, supra, n. 4, the buyer of the crops prevailed 
over the innocent purchaser of the land, who purchased before the crops 
came into existence. 

8 Sale of Goods Act, § 5 (3) : "Where by a contract of sale the seller 
purports to effect a present sale of future goods, the contract operates as an 
agreement to sell the goods." 
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American Uniform Sales Act 7 has likewise abolished it in those 
states which have adopted the Act. In order to overcome the 
hardship on third parties which the doctrine, when carried to its 
broadest extent imposes, some states which have not yet adopted 
the Uniform Sales Act and have followed the metaphysical doc- 
trine of potential possession, have laid down arbitrary limitations 
thereon. 8 

The California Civil Code 9 provides that any property which, 
if in existence might be the subject of sale, may be subject of an 
agreement for sale, whether in existence or not. The courts have 
interpreted this to allow the sale of future goods in which the 
vendor at the time of the agreement has a potential ownership. 10 
The sale becomes complete when the product or increase comes 
into existence, and title passes to the vendee as a present vested 
right." It is perfectly just as between the two contracting parties, 
to hold such a contract an executed sale and to apply the doctrine 
of Grantham v. Hawley, 12 that title dates back to the time of 
making the agreement, but when innocent third parties are brought 
in, difficulty in the application of the doctrine arises. As brought 
out in a former note in this Review, 13 the status of the buyer, 
seller and third party is, at present, very doubtful when this artifi- 
cial doctrine is applied. Under the decisions laid down in the two 
cases there discussed, 14 it is clear that our courts look at such sales 
of future crops as partly executed and partly executory. Under 
such an interpretation, the buyer of the crops strives in vain to 
prove that the contract is executed and thereby gives him clear 
title to the crops as against all subsequent encumbrancers and 
purchasers, and the seller strives in vain to prove that the contract 
is merely executory and that he has a perfect right to pass title 
to the land and crops, clear of the contract, to all or any third 
parties. These decisions show that the doctrine of potential pos- 
session is greatly confused in California and that under its appli- 
cation the question of whether an agreement to sell future crops 
is an executed sale, or a contract to sell, must depend primarily 
upon the apparent intention of the parties. It seems clear, how- 



7 Uniform Sales Act, §5 (3). 

s Shaw v. Gilmore (1889) 81 Me. 396, 17 Atl. 314. 

9 Cal. Civ. Code, § 1730. 

io Blackwood v. Cutting Co. (1888) 76 Cal. 212, 18 Pac. 24a 9 Am. St. 
Rep. 199; Brower v. Anderson (1888) 77 Cal. 236, 19 Pac. 487; Cutting 
Packing Co. v. Packers (1890) 86 Cal. 574, 25 Pac. 52, 21 Am. Rep. 63 ; 
Shoemaker v. Acker (1897) 116 Cal. 239, 48 Pac. 62; Central Oil Co. v. 
Southern Refining Co. (1908) 154 Cal. 165, 97 Pac. 177, 81 Am. St. Rep. 
42-46. 

11 7 California Law Review, 141. 

12 Supra, n. 4. 

18 9 California Law Review, 76. 

" Hogue-Kellogg Co. v. Baker (1920) 32 Cal. App. Dec. 56, 190 Pac. 
493; Hamilton v. Klinke (1919) 42 Cal. App. 426, 183 Pac. 675. 
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ever, that the courts will be inclined to hold such an agreement 
a contract to sell where third parties are apt to be injured. 15 

If this is the case, the question arises as to the effect which 
the agreement or contract of sale will have upon a subsequent 
purchaser of the land. 

A crop is deemed a growing crop from the time the seed is 
deposited in the ground. 16 Not only has it been laid down as an 
abstract principle that growing crops are the proper subjects of 
sale, but it has concretely been held that growing crops of wheat, 
corn, and flax may be sold. 17 In such cases title passes to the 
vendee without a delivery of possession and in California it has 
been held that such a sale is not within the statute requiring an 
immediate delivery and continued change of possession. 18 This 
being the case, a growing crop of peaches will pass by an agree- 
ment similar to the one in the principal case providing the agree- 
ment is made after the crop becomes a growing crop ; and it seems 
a different rule must prevail here than prevails in cases of annually 
planted crops. Some particular time must be taken each year as 
the time after which a crop of fruit will be considered growing, 
and, although no cases have been found squarely in point, it seems 
fair to infer that a time should be taken when some act which is 
necessary to the growth of the crop has been done, 19 i. e., pruning 
or cultivating, as the time after which the crop should be consid- 
ered a growing crop. After such time the crop would be treated 
as all annually planted crops are treated and the vendor under a 
contract of sale similar to the one in the principal case would no 
longer have any property in the crop and could not pass a good 
title to a third party. 20 The sale would be considered the same 
as a reservation of the crop which, therefore, would not pass with 
a subsequent conveyance of the land because only the vendor's 
interest would pass and if he does not own the crop it could not 
pass by a conveyance of the land. 21 

With crops not yet in existence as growing crops, however, a 
more difficult situation is presented. As has been pointed out, a 
contract for the sale of future crops to be grown on specified land 

15 Cases cited, supra, n. 14. 

"Wilkenson v. Ketler (1881) 69 Ala. 435. Note in 23 L. R. A. 451. 

17 L. R. A. 1917C at p. 10, with cases cited. Davis v. McFarlane (1869) 
37 Cal. 634, 99 Am. Dec. 340; O'Brien v. Ballou (1897) 116 Cal. 318. 48 
Pac. 130. 

18 Cal. Civ. Code, § 3440 provides that every transfer of personal prop- 
erty, with certain specified exceptions, which is not followed by an actual 
and continued change of possession is fraudulent as to the seller's creditors. 
O'Brien v. Ballou, supra, n. 17; Rosenberg Bros. & Co. v. Ross (1907) 6 
Cal. App. 755, 93 Pac. 284. (This latter case was a sale of a growing crop 
of prunes.) Some states have a rule whereby delivery must be made in 
order to protect all third parties; this, regardless of difficulty, or even im- 
possibility of delivery. 

I9 Marr v. Rhodes (1900) 131 Cal. 267. 

20 O'Brien v. Ballou, supra, n. 17; Allen v. Bryant (1906) 4 Cal. App. 
371, 88 Pac. 294. 

21 Willis v. Moore (1883) 59 Tex. 628, 46 Am. Rep. 284. 
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is valid where the vendor possesses the land on which the crop is 
to be grown, because the crop has a potential existence. 22 No title 
passes to the vendee until such time as the crop becomes a growing 
crop and where the vendor has to do anything to put the crop in 
a deliverable condition, performance of such act is a condition 
precedent to passing title. 28 So, although no cases have been 
found squarely in point, it seems that if a man purchases land, 
knowing of the existence of a valid contract for the sale of the 
crop, and he cultivates the land and prunes the trees and so brings 
the crop into existence, the vendee of the crop should get good 
title thereto when the crop comes into existence in the same way 
that all purchasers of growing crops get good title. 

The question now arises as to the possibility of recording such 
a contract of sale and the effect thereof upon a subsequent pur- 
chaser of the land. Although crops are generally considered 
personalty in California, 24 it is easily seen that they are a very 
vital part of the realty which produces them, and a sale of the 
crops seriously affects the value of the land in the hands of a 
purchaser who looks to the possibility of raising crops as the most 
valuable attribute of his holdings. 

If this be the case, it seems that such a contract for the sale 
of future crops might well come in under section 1214 of the 
California Civil Code 25 as affecting real property. And although 
there is no express provision for recording under "Miscellaneous," 
in the Political Code, it is authorized under section 4131, sub- 
division 14, and section 4132, subdivision 26. This being the case, 
it seems that if such a contract for the sale of future crops were 
recorded, such recording would be constructive notice to a sub- 
sequent purchaser of the realty. This is a long step and a bold 
one, and our courts would undoubtedly hesitate before taking it, 
but nevertheless it seems to be a logical interpretation of the Code 
and a reasonable conclusion. 

As was pointed out in California Packing Co. v. Grove, 28 it 
is possible, if proper words are used in a contract similar to that 
in the principal case, to jcreate an equitable charge or lien upon 
land. In the case of Fresno Canal & Irrigation Co. v. Dunbar 27 
the court held that when the agreement states that the covenants 
"shall run with and bind the land" and such agreement is recorded, 
the purchaser of the land takes subject to the lien. This, because 



22 Hogue-Kellogg Co. v. Baker, supra, n. 14. 

2 3The Elgee Cotton Cases (1874) 89 U. S. (22 Wall.) 180, 188. 

24 Tiffany, The Modern Law of Real Property, 1903 ed., § 223 with cases 
cited. Marshall v. Ferguson (1863) 23 Cal. 66; Davis v. McFarlane, supra, 
n. 17. A crop of fruit is included as personalty in Vulicevich v. Skinner 
(1888) 77 Cal. 239, 19 Pac. 424, and is capable of sale by oral contract. 

25 Cal. Civ. Code, § 1214, subd. 30 : "Conveyance" as used in this sec- 
tion embraces every instrument in writing by which any estate or interest 
in real property is created, aliened, mortgaged or encumbered. 

2 « (1921) 34 Cal. App. Dec. 409, 196 Pac. 891. 
" (1889) 80 Cal. 530, 22 Pac. 275. 
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it is apparent from the words "and bind the land" that the parties 
intended the burden should bind the land in the hands of future 
purchasers with notice. The lien in The Fresno Canal Company 
case, supra, was a water right for the purpose of irrigating land, 
which right has been construed to be a real property right. 28 
Interpreting the contract of sale in the principal case, as it has 
been interpreted in this note, as a contract passing an interest in 
realty, the same rule should apply here, and a purchaser of the 
land with actual notice or with constructive notice should be bound 
by such an agreement intended to "bind the land." In any case, 
however, it is certain, if the purchaser of the land refuses to grow 
the crops, that specific performance of the contract of sale of them 
is impossible. 29 But if the crop is grown and comes into existence 
the lien will attach thereto in favor of the previous purchaser of 
the crop. 

In discussing the rights and liabilities of the parties under such 
a contract, it should be said that packing companies seeking to 
tie up land for a long period of time have a safer way to do it 
than has yet been discussed. A mortgage on the realty to secure 
the performance of the contract for the sale of the crop should 
be taken. But two objections are at once apparent : first, the land- 
owners are very reluctant to mortgage their lands for any purpose 
and it consequently would probably be very difficult to induce a 
grower to give such a mortgage; and, secondly, equity will not 
force the landowner to grow a crop, under any condition, and so 
specific performance cannot be obtained even in this way unless 
the crop is grown. 30 

Under section 1589 of the California Civil Code, if the pur- 
chaser of the land expressly assumes the obligations of the contract, 
he will thereafter be liable for any breach thereof. 31 This shows 
another way in which a purchaser of the land might be bound, but 
in all these cases we must remember that equity will not grant 
specific performance, and that, although the land is considerably 
tied up by the contract, still the purchaser of the crops cannot be 
certain of getting the same. And this is good, because it seems 
clear that public policy is strongly in favor of abolishing these 
long-time contracts which give large corporations a strong hold 
on the fertile lands of the state. If they so desire to insure them- 
selves of produce with which to work for a number of years ahead, 
they should make contracts which will induce growers to desire 
to produce large crops. In other words, the contracts should pro- 



28 Stanislaus Water Co. v. Bachman (1908) 152 Cal. 716, 93 Pac. 8S8 
15 L. R. A. (N. S.) 359. 

28 Pomeroy, Equitable Remedies, §759; Emirzian v. Asato (1913) 23 
Cal. App. 251, 137 Pac. 1072; Starnes v. Newsom, 1 Tenn. Ch. 239. 

30 Supra, n. 29. However, a contract in consideration of personal serv- 
ices may be specifically enforced where such services have been performed 
Thurber v. Meves (1897) 119 Cal. 35. 38. 50 Pac. 1063. 51 Pac. 536. 

"Cal. Civ. Code, §1589; 10 California Law Review, 63. 
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vide for a price which will rise and fall as the market price rises 
and falls each year, offering thereby a good fair plan to the 
growers. 82 

/. L. N. 

Torts : Negligence : Injury from Defective Sidewalk — The 
decision of the Supreme Court of California in the case of Monsch 
v. Pellissier 1 has added a qualification to the liability of the abut- 
ting landowner for personal injuries due to a defect in the side- 
walk in front of the owner's property. The complaint alleged, 
"that the defendant maintained for her own use a vault under the 
sidewalk which adjoined her property situated in the City of Los 
Angeles; that above this excavation she maintained light wells 
consisting of iron grating and inlaid glass for her sole and exclusive 
use ; . . . that said light wells were maintained in a negligent and 
dangerous condition; . . . that the plaintiff while passing over and 
upon said light wells stepped into a hole in one of them, causing 
her to fall violently to the sidewalk," by reason of which she was 
injured. The defendant demurred, claiming that there could be 
no duty to repair until the owner had received notice from the 
Board of Public Works, informing her of the unsafe nature of the 
sidewalk. The defense seeks the protection of the Vrooman Act. 2 
It had been decided that under the requirements of this Act the 
duty to repair is not cast upon the abutting owner until formal 
notice by the proper street authorities. 3 In the principal case, 
however, the defendant's demurrer was overruled. 

Whether or not this decision is sound involves an investigation 
of the common law as well as statutory enactments. A street 
includes the sidewalk. 4 At common law there was no duty to 
repair cast upon the abutting owner. 5 The common-law duty, to 
repair streets or highways rests upon the State. 6 This obligation 
may be delegated to a municipal corporation and then becomes a 
corporate duty, for the breach of which an action will lie against 
the city. 7 In California the provisions of the Vrooman Act fix 
the duty to repair streets upon the municipal corporations and the 



** Williston on Sales, § 169. 

i (Jan. 27, 1922) 63 Cal. Dec. 97, 204 Pac. 224. 

2 The defense is based upon §§ 13, 22, 23, Vrooman Act, 2 Henning's 
General Laws of California (1920), PP. 3083-5; Deering's General Laws of 
California (1915), PP. 1735-38. 

»Martinovich v. Wooley (1900) 128 Cal. 141, 144, 60 Pac. 760; Eustace 
v. Jahns (1869) 38 Cal. 3, 17. 

* Bennett v. San Francisco (1884) 65 Cal. 230, 3 Pac. 815. 

"Martinovich v. Wooley (1900) 128 Cal. 141, 144, 60 Pac. 760; Eustace 
v. Jahns (1869) 38 Cal. 3, 15; Fletcher v. Scotten (1889) 74 Mich. 212, 41 
N. W. 901, 37 Cyc. 302. 
" 6 Elliott, Municipal Corporations, p. 290. 

'Denver v. Maurer (1910) 4? Colo. 209, 106 Pac. 875; 25 Harvard Law 
Review, 92; City of Rochester v. Campbell (1890) 123 N. Y. 405, 420; 12 
Columbia Law Review, 749; Delaware v. Madden (1917) 241 Fed. 808, 815. 



